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EXHIBIT - A-1

Filing # 69096797 E-Filed 03/12/2018 09:15:23 AM

IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT IN AND FOR

LEE COUNTY, FLORIDA CRIMINAL ACTION
STATE OF FLORIDA CASENO: 16-CF-000371 - (MOS)
vs ' (MWM)
’ DCM TRACK: COMPLEX
ADAM MURRAY COSTELLO
Race: White  Sex: Male AMENDED (4™ INFORMATION)
D.0.B.:11/12/19%4 .
SS #: I

INFORMATION FOR:

1) Leaving the Scene of a Crash - Death, F.S. 316.027(2)(e),(2)(f) First Degree Felony
2) Tampering With or Fabricating Physical Evidence, F.S. 918.13, Third Degree Felony

IN THE NAME AND BY THE AUTHORITY OF THE STATE OF FLORIDA:

STEPHEN B. RUSSELL, State Attorney of the Twentieth Judicial Circuit of the STATE OF FLORIDA,
by and through the undersigned Assistant State Attérney, prosecuting for the STATE OF FLORIDA,
in the County of Lee under oath information makes that Adam Murray Costello,

Count(s):

1. On or about June 19, 2016 in Lee County, Florida, was the driver of a motor vehi¢le involved
in a crash resulting in death to Adam Roger King, a hyman being, a vulnerable road user, and-
Defendant knew or should have known a crash occurred, but failed to stop or remain at the scene

(of the crash, or as close thereto as possible, until he/she gave personal information and rendered
aid as required by Florida Statutes 316.062, contrary to Florida Statute 316.027(2)(c), '

2. Between June 19, 2016 and July 31, 2016 in Lee County, Florida, did:xmlawfully .apd
knowingly alter, destroy, conceal, or remove eny-record,-document; pr.fhing,-40-wit: deletion of
facebook information or account, gellular.phons.utilizing number-239-218=4928-0r DVR from a
surveillance camera, with the purpose to impair its verity or availebility in a proceeding or
investigation knowing that a criminal trial or proceeding or investigation by a duly constituted
prosecuting authority, law enforcement agency, grand jury or legislative committee of this state is
pending or is about to be instituted contrary to Florida Statute 918.13(1)(a),

against the peace and dignity of the STATE OF FLORIDA,

STEPHEN B, RUSSELL
STATE ATTORNEY
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EXHiBIT — A-2

WM{ L W s

Mara W. Marzano
Assistant State Attorney
Florida Bar Number 0369950
3315 L. Tamiami Trail, Suite 602
Naples, Florida 34112
(239) 252-8470
eService: ServiceSAO-LEE@suo.cjis20.org

STATE OF FLORIDA, COUNTY OF LEE

Personally appeared before me, Mara W. Marzano, Assistant State Altorney of the Twentieth
Judicial Circuit of the State of Florida, being personally known 10 me, who being duly sworm, says
that this information is filed in good faith and certifics that testimony under oath Irom the material

witness or wilnesses for the oftense has been received which il true, would constitute the offense

WA

Mara W, Marzano

therein charged.

0(\
Sworn to and Subscribed betore me llm L ___dayof 47/ (A, ’[‘\ , 2018, by Mara W.

Marzano, personally known to ine.

.-v-.., ELIZABETH JOHNSOR
!{” %\g Cemmission £ GG 113443

S \sr Expires June 12, 2021

Hw%Z;// ’ ////;:;_Lgfc - - . "‘*-""’ﬁ“-* BaMHMTmFMb;mlITD&S—Tm

o My commission expires:
Notary Public /'/

RE: Adam Murray Coslello, 16-CF-000371
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EXHIBIT - B

F ORT MYERS POLICE DEPARTMENT
TRAFFIC UNIT
2016-06161 911 CALL

Okay

a lot of bleeding through his helmet

okay alright I'm gonna tell you exactly what to do next he’s wearing a helmet?
Yes Ma’am he was wearing a helmet or he is stﬁl wearing a helmet

Okay

I got PDron scene right now

okay alright I’'m were gbnna let the officers take over Fort Myers you want to go

_ahead with your question

yes I will EMS I’m sorry EMS

It’s alright

Did you see which what kind of a vehicle hit him?

it was a white Dodge RAM 1500

a white Dodge RAM pickup and which way did it go Sir?

it went westbound on Colonial it mlght have turmed up McGregor I lost sight of
him when I stopped to help the gentleman on the bike

Certainly okay anybody catch the tag of the vehicle?

(Aside) Anybody catch a tag on it? That’s all I got nobody got a tag number all
we got is an identification on the vehicle

Okay I appreciate your help Sir and I’m so sorry that you had to witness that
could I get your name please? "

My name is Tim

Tim? |

Yep

dkgy and a last name for you Tiln?

what’s that?
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EXHIBIT - C-1

FORT MYERS POLICE DEPARTMENT
' TRAFFIC UNIT
., REPORT #2016-06161
TAPED SWORN STATEMENT OF: TIMOTHY BERNAL

TAPED SWORN STATEMENT: TIMOTHY BERNAL
CASE INVESTIGATOR: OFFICER LESA BRENEMAN
DATE OF INTERVIEW: JUNE 19", 2016
DATE TRANSCRIBED: JUNE 27", 2016

TYPIST: JILL NEWHOUSE
Ql: OFFICER LESA BRENEMAN
Al: TIMOTHY BERNAL

QI:
Al:
Q1:
Al:
Ql:

Al:

This is Officer Breneman Fort Myers Police Department it is June 19" 2016 at
11:53 p.m. I'm here with Timothy Bernal B-E-R-N-A-L is that correct Sir?

Um hum

Okay Mr. Bemal as a Law Enforcement Officer in the state of Florida I’'m
authorized to administer sworn statements.. Do you swear that everything you’re

gonna tell me is the truth the whole truth nothing but the truth?

Yes Ma’am.

Okay can you tell me what happened were on the comer of Colonial Boulevard
and Summerlin right now

I'was next to the gentleman on the motorcycle as we were exiting the Dicks
Sporting Goods parking lot on Colonial and 41 as we merged onto Colonial from
41 he had gotten around traffic in front of me we had gone up 41 or gone up
Colonial as he was progressing his merge into the left lane a full size Dodge .

Pickup truck was in front of him and he was going around the track merging into

the center lane progressing into the third into the inside lane truck tried to come
over at the same time as the motorcycle was what appeared to me from my
vantage point from directly behind them was at very close to even to the driver’s
side door on the truck the truck had started to merge over paused for just a second
as they were side by side them progressed over with a swift jerk of the wheel hit
the motorcycle and he progressed into the median took out the traffic sign and
then hit the tree. '
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EXHIBIT — C-2

FORT MYERS POLICE DEraKi1MEN1
‘ TRAFFIC UNIT .
REPORT #2016-06161 '
TAPED SWORN STATEMENT OF: TIMOTHY BERNAL .

Okay so you guys are

Afier that then the truck had slowed down almost as if you know he was going to
stop maybe had a slight sense of consciousness there but then as soon as he
slowed down he continued on and from what I could tell went through the light at
that point from that far down on Colonial I couldn’t tell if he went over the mid-
point bridge or if he turned on McGregor one way or the other

okay

but he did progress on Colonial.

okay 50 you’re westbound on Colonial you see a motorcycle in the left lane the
eventually in front of you and the pickup truck was in the middle lane cause
Colonial has three lane so the pickup truck was in the middle lane? '
The pickup truck was in the far right lane

Okay

okay and as the motorcycle came up he was getting into the center lane as he was
coming up the driver's side rear of the truck then the truck started to merge over
as the motorcycle got equal to the driver’s side door

okay

the truck had moved over to the point to where ﬂw motorcycle was on or close to
the dotted line petting over into the third the inside lane

okay

.‘at that point then the truck moved over and hit the bike -

and it was a quick movement?
it was quick
Okay

it was there was no accident 1 mean he stopped recognized what was next to him
and then moved over and knocked him over

okay and described the pickup truck to me.
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EXHIBIT — C-3

FORT MYERS POLICE DEPARTMENT
TRAFFIC UNIT
REPORT #2016-06161
TAPED SWORN STATEMENT OF: TIMOTHY BERNAL

the pickup from my vantage point was a full size white Dodge pickup truck 1500
or 2500 with a camper shell on the back,

Okay

Very well you know could have been silver but fmﬁi what I could tell
um hﬁm

was white.

okay do you think it was a newer model or

new

older model?

it was a newer truck yeah

Did you notice anything distinctive about the truck?

no there was like no marking there was no like you know business sign on the
back or anything like that it was -

and it wasn’t a dooly

no it wasn’t a dooly

it wasn’t a dooly truck okay not that big okay

so it was either a 1500 or 2500 Dodge pickup truck full size cause even when we
came to look at this Jeep here right stand back and look from as far back as T was
you know this could look like it’s got a camper shell on the back

yeah

but no it was 4 much larger vehicle then it was a full size truck.

okay full size like a dual cab kind of thing you think?

I was directly behind it you know

sure
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EXHIBIT - C4

FORT MYERS POLICE DEPARTMENT
TRAFFIC UNIT .
REPORT #2016-06161
TAPED SWORN STATEMENT OF: TIMOTHY BERNAL

I can’t tell if it was a quad cab or if there was an extended cab

okay

very you know the most popular model in their lineup is their quad cab it could of
very well been a crew cab or quad cab

okay
but I can’t from that angel I couldn’t tell if it was that long or not.

50 you think the damage on the Dodge would be like the side of it like the driver’s

- door?

oh aSsolixtely

Okay do you think the front end would be damaged at all?
_froni what I could see? No

Okay you think more of the side

from what I could see he was right here

6kay so right adjacent to the driver’s window when he merged over and the truck
merged over? :

yeah

‘Okay

because he had come from the rear (UI) here had moved up the truck had moved
up to where basically they were this close.you know an arm’s reach to the truck

okay

the truck had stopped his progfession from merging over at that point and then
went one last just jerked and knocked the kid off the road

when the truck initially passing you did you when you guys were way back

the truck was in front of me

" it was always in front of you?
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EXHIBIT — C-5

FORT MYERS POLICE DEPARTMENT
TRAFFIC UNIT
REPORT #2016-06161
TAPED SWORN STATEMENT OF: TIMOTHY BERNAL

he was always in front of me.
Okay

He either got on the road somewhere after 41 he had either got in that intersection
just passed the merge getting on Colonial

okay the light the next light is Deleon it’s that big light down ihere

so he might have gotten on there'but I was focusing on the motorcycle because we
had just like I said we were merging on to Colonial and he was making his
progression over a red truck had just gotten off and turned left on which would be
I think that’s Deleon where the 7/11 is :

Right yep

right there the red truck had turned off there and the motorcycle had progressed
on he was making his merges over everything was smooth until that truck got
over there got right next to him and he knew what was going on I’'m telling you

this was not an accident I mean he moved over everything was smooth until that
last jerk and he gave that last jerk knocked the kid off the road and he kept on

going.

did it look like maybe it was a road rage incident before that?
No

other than the last movement no?

no Imean this kid I followed kim like 1 sa1d I followed him out of the parking ]ot
over there he was coming out

Okay so-they weren’t

of the parking lot

in the same area

he was properly geared he was following all the traffic laws until that point

okay
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EXHIBIT - C-6

FORT MYERS POLICE DEPARTMENT

TRAFFIC UNIT
REPORT #2016-06161
TAPED SWORN STATEMENT OF: TIMOTHY BERNAL

ifhe did anything he was trying to get away from the truck and he might have
goosed it once just trying to get away from him

sure
cause he saw him moving over next to him proper instinct for a motorcycle to do
right’

but as soon as that track struck him he most likely got him on the handle bar the
kid you know grabbed a hand full and

um hum
and just went straight into the
what did you do after the traffic accident cause you were back behind it

I was behind him

okay

so as I saw the bike was still sliding when I stopped 5o it was

you stopped right there

- there was a it was a bang bang like do 1 stay with him

right |

or do I follow him?

right

The track and I had more concem for the kid
sure

on the street then that truck at that point so

surc

.

1 tried to cause everything went straight through it’s like I don’t have a plate
number I'm so
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EXHIBIT - C.7

FORT MYERS POLICE DEPARTMENT
TRAFFIC UNIT
REPORT #2016-06161
TAPED SWORN STATEMENT OF: TIMOTHY BERNAL

right

I’'m sorry but I was trying to just take mental images at that point it was definitely

a full size truck but

okay

1 just half of me wishes I would of just followed him and got more mfonnatlon on
that truck.

and ] heard-something about maybe a flat tire did you scé something

I d:d not see

you didn’t see anything that would lead you to believe there was a flat tire?

1o -

Okay

and like I was even telling them with this if this happened back there (Ui)

yeah

and you’d see tire tracks on medium

sure

but no I didn’t see a flat tire if anything the damage on that truck is right on this

side the motorcycle was (UI) guess you still have it back there but it’s a blue and
white Yamaha it was either a R6 or a R1

| okay do you know your cars pretty well it sounds like?

yeah I'm a detailer

That would explain it that would explain it okay anything else that I didn’t ask
you that you can think of? ‘

I'mean I'm still just you know trying to re-live everything that fhat’s it I mean I
just like I said I just wish I would of I wanted to stay with him just in case he was
still with us but - -

Page 7of 8
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EXHiBIT — C-8

FORT MYERS POLICE DEPsucamrnivx
- TRAFFIC UNIT .
REPORT #2016-06161
TAPED SWORN STATEMENT OF: TIMOTHY BERNAL

Ql: yeah
Al jf’s too bad that people are society is the way it is the guy took off.

Ql: Ye-ah okay alright this will conclude the interview it is 12:03 a.m.

END OF STATEMENT
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SHANE ROMERO

TAPED SWORN STATEMENT: ~ SHANE ROMERO

CASE INVESTIGATOR: THI OFFICER LESA BRENEMAN

DATE OF INTERVIEW: 06/20/16

DATE TRANSCRIBED: 06/24/16

TYPIST: HELEN BELLER

Q1: THI OFFICER LESA BENEMAN

A1: SHANE ROMERO

Qi1: Okay it is July.. ZO“" 2016; this is Officer Lesa Breneman, Fort Myers

. Police Department. I’m here with Shane Romero..R O M E R 0. Okay?

Um ub as a law enforcement officer in the State of Florida I’m
authorized to take sworn statements. Do you swear that everything
you're going to tell me is the truth, the whole truth, nothing but the
truth?

A1:  Yes ma’am.

Q1: Okay. Um so we’re on uh...Colonial Boulevard right here at Summerlin.
Can you tell me what you um observed? :

A1: | was going around a truck. Uh because they were swenhﬁg just a little
bit. And | didn’t want to be involved in that. And so | sped up just a -
little bit. And then he started coming into my lane. But then moved it
back over. Hit the motorcycle. Uh I seen the motorcycle try to catch
it's balance. And then the body went flying. Uh hit a sign. And the
-motorcycle just kept going. And then 1 turned around and went to go
help.

Qt: So the motorcycle was in which lane? They were going westbound?

A1:  They were going that way.

Qt: Okay. '

A1:  And they were in the middle lane.

Q1: The motorcycle was in the middle lane?

Al: Yes.

Q1:  And then...the, you said there was a truck...

A1': The truck was also in the middle lane. Coming over to the far right.

EXHIBI'T — D-1

" FORT MYERS POLICE DEPARTMENT - IRArriL VIVIDIUR
REPORT #: 2016-06161 - SWORN STATEMENT OF:

Page 1 of3
HB



a)

Q1:

Al:

Q1:

At:
Q1:

A1l:

Q1:

A1l:

Q1.

Al:

Q1:

At;

Q1.
A1l :
Q1:

Al:

Q1

Al

Q1:

EXHIBIT - D-2

FORT MYERS POLICE DEPARTMENT - 1RAFFIC DIVISION
REPORT #: 2016-06161 - SWORN STATEMENT OF; .
SHANE ROMERO
Okay. And.can you describe the truck for me.

Um | believe it had like...a top on top. Um..white; the top was white. |

- don’t know what the, the rest of the color was. | was just kind of in

shock at the moment,

Okay. So pickup truck with uh...with a topper on the back?

Yes. | |

Ol;ay. Okay so you w‘ere,‘ were you in the right lane next to ‘em?
Yes.

Okay so when the crash happened, it happened kind of next to you. And
then you...um continued up, made a U-turn and then went back to help
the motorcyclist?

Yes.

Did you see where the truck went?

Uh it kept going passed the light, -

“ Okay do you know if it went over the bridge? Or do you know if it went

down McGregor? :
Uh | don’t know. | kind of t'urmgd around right there and...
You turned around at Summerlin?

The truck, the truck kept going. Yes.

Okay. You said something about..um earlier about uh..the, a tire. Did

you think that maybe that he had a flat tire?

He, | believe he did have a flat tire. Um it could have been, | thought it
was the front, but it could have been the back too. =

You think the driver side tire?

- Yes.

What do you think the damage would be on the car?

Page 2 of 3
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EXHIBIT - D-3

FORT MYERS POLICE DEPARTMENT - i1 RAFFIC DIVISION
REPORT #: 2016-06161 - SWORN STATEMENT OF:
SHANE ROMERO

The front driver side..anywhere between the front of the car to the
door.

" The driver’s door?

Yes.

Okay. Did you get a look at the driver at all?

No. Windows were up. |

Okay did it have dark tint on it? Or you’re not, you’re not sure?
I'm not sure.

Okay. That’s fine. 'Okay...um...alright is there anything else you can
think of...that | didn’t ask?

No.
No? Okay. Alright this will conclude the interview. It is 12:10 a.m.

END OF INTERVIEW
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- . EXHIBIT - E-1

Thiz Traffc Crach Report can be purchosed ondind at www.buycrash.com C
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3 DvemReover GVWRIG 3#dore than 26,000 ba (11,703kg) 10AutoTansport 77 Oher, Exintn
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3Cunolen - 11 Overtsking/Passing Signat o) oty | 85temn 18 Truck Copling
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EXHIBIT -

PERSON #
1 Driver
2 Non-Motorist
3 Passanger Dy b
CUARENT ADDRESS (Number and Gteal] CY& STATE
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Driver Distractsd By 4 Othot Intds the Vehicls r Steering { © Setzuro, Eptapsy, Backout
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68 Unitnon 21Wrorg SUds of Wiorg Way - Ruckans o Agraoseivo Mennor €8 Unknown
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Ba
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770Mer, ExplalninKiametve 68 Unknown
o l"- i
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bkl prieelc
W DATE OF BIRTH JINJ | SEX JLOG:S |R 0 EJECT [ EF | 780 [ RS
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EXHIBIT — E-4

NARRATIVE

((VEH4#1), AND (VEH-#2), WERE BOTH TRAVELING (WESTBDUND) ON (COLONIAL BLVD) APPROACHING (SUMMERL!N RD ) (VEH-#Z) OCCUPIED THE
INSIDE LANE OF TRAVEL AND {VEH-#1) OCCUPIED THE MIDDLE LANE OF TRAVEL.

(" * ACCORDING 7O WITNESSES LOCATED ON SCENE,(VEH#1) SUBSEQUENTLY ENCROACHED (VEH$2)'S LANE OF TRAVEL AND IMPACTED (VEH-2),

SIDE-SWIPE) IMPACT. THE FORCE OF THE IMPACT CAUSED (VEH<#2)'S DRIVER TO DRIVE OFF THE ROADWWAY TO AN ADJACENT MEDIAN, WHERE
(VEH-2) IMPACTED A TRAFFIC CONTROL DEVICE{SIGN).

(VEH-#2)'S DRIVER WAS EJECTED FROM HIS MOTORCYCLE AND IMPACTED A (PALM TREE). (VEH+2)'S DRIVER SUCCUMBED YO HIS INJURIES AND WAS
PRONOUNCED DECEASED ON SCENE AT 2310 HRS BY {LEE COUNTY-EMS).

(VEH-£1)'S DRIVER FLED THE SCENE UPON IMPACTING (VEH-2). _
BOTH THE SCENE AND THE INVESTIGATION WERE TURNED OVER TO THE (FMPD) TRAFFIC HOMICIDE INVESTIGATION DIVISION.

CURRENT ADDRESS (Numbar snd Giresl] Gy BTATE

:PEEO::@N# E: : o FTEE BIRTH Im.l SEX JUOG:S |R 7] EIECT
] : | ZIP CODE ]

SOURGE OF TRANGFORT TO MECICAL FAGILITY ENS RUN NUMBER MEDIGAL FACILITY TRANSPORTED 70
1 Mol Tnowpetsl 2 EUY 1 Law Enforcatrd ¥7 (Rhtt, Frpiein b
Maradw E3 Urtrawn
GRTEGFER [0 Jo=X J066 R |6 — |EEeT G P S
oY ' BTATE ZFGOOE
-y —
EMS RUN NUMBER MEDICAL FACILITY TRANSPORTED TO

1 Ml Trarmpatad 3 EM3 3 Law Exlermend T7 €, Epliin Iy
Narets 83 Usinimen .

ADDITIONAL VIOLATIONS

REPORTING OFFICER

[CranGEw TANK GFFICER NAME DEPARTMENT WPLOFDEPT. |
( 160 P.O, -] MIKE PERRY FORT MYERS POLICE DEPARTME [Fo/CE DEPARTMENT
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VEHIC

LE#

2

1Vahitia lr

2Parked Motor Vahicts
3 Warking Vahide

Transport

m:nﬂllun

1Ys3
88 Unknown

EXHIBIT - E-6

EST..A‘A&mlNT.
$5,000.00
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16 {Spor) Uly Vehicio 4 |1 Twotay. Mot Divded Bkl sy ey em::mmwooom«,m
1 ugpv.nm).onolu 2'rwo-ww.mmm- 2 mwmmnmmswm ko), Canncn Clascly
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;°‘“’“"""“"”°"" GWWRIGCWR 3 Moro then 26,000 B3 (11,783g) DAUsTRRpot 77 Other, Explainbn
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- E-7
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§ | 4 DChouftayr 1 |1Yma 4 | 20pem'sd MVin Caretss or 27 Disregarded other Traffe Crash
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GATEOF BIRTH [INJ |SEX JUOGS JR O ekt R0 JEF  [ABD [ES
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EXHIBIT - F-1

STATE OF FLORIDA IN THE COUNTY COURT

A\ LEE COUNTY
ADAM MURRAY COSTELLO _ STATE OF FLORIDA

_ Last Known Address: 1900 Virginia Ave #602, Fort Myers, FL 33901
Social Security Numbe: - SUE. FL DL Numben gy

On June 19, 2016 at approxnnately 11:01 pm, Adam Murray Costello, did knowingly commit the
following offenses:

1. Leaving the Scene of 2 Traffic Crash Involving Death, in violation of Florida State Statute

316.027(2)(c)
2. Tampering with Evidence, in violation of Florida State Statute 918.13(1)(a)

There is probable cause to believe this in that Traffic homicide Investigator Lesa Breneman
conducted an investipation and determined the following: On June 19, 2016, Adam Murray Costello was
the driver of a motor vehicle and did hit and kill a human being, Adam Roger King. Costello then
- tampered/concealed/destroyed evidence relating to the crime, knowing that a police investigation had
commenced and with the intent to impair the availability of the evidence in the investigation.

The investigation was as follows:

On June 19, 2016 at approximately 2301 hours, the Fort Myers Police Department received a 911 call in
reference to a traffic crash that had just occurred on Colonial Blvd near the intersection of Summerlin Rd.
The 911 caller was Timothy Bernal.

Officer Michael Perry was the first officer on scene and observed a motorcycle, Florida tag 14BNK, lying
the eastbound lane 1 of Colonial Blvd. Officer Perry also observed the motorcycle operator lying on the

grass median adjacent to a tree. The motorcycle operator was still wearing a helmet and was lifeless. Lee
County Emergency Medical Services arrived on scene and pronounced the motorcyclist deceased at 2310

1
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EXHIBIT — F-2

~ hours. Officer Pemry noted that there were no other vehicles at the scene of the crash except the one
belonging to the witness Bernal.

Traffic Homicide Investigators Lesa Breneman and Gustavo Goncalves were contacted and responded to the
scene. The deceased motorcyclist was identified as Adam Roger King (07/21/1997).

Officer Goncalves photographed and measured the crash scene and Officer Breneman spoke with Bernal. ‘
Officer Breneman got a sworn taped statement from Bernal. Bernal advised the following: He was
westbound on Colonial Blvd from Cleveland Ave. Bernal was travelling behind King on his motorcycle.
Bernal observed a white pickup track turn onto Colonial Bivd in front of him, possibly from the light at
Deleon St. Bernal then observed the white pickup truck change from lane 2 suddenly into lane 1 and strike
King. Bemal watched King drive up onto the median and strike the tree. Bernal noted the white pickup
truck continued westbound after striking King, without stopping at any point to render aid or provide
driver’s information. Bernal stopped his vehicle near where King came to final rest and prepared to provide
medical aid to King. Bernal noted the pickup truck continued toward the Midpoint Bridge/McGregor Blvd
area but he could not confirm which direction the truck went from there. Bemmal described the pickup truck
which struck King and fled as white in color, newer model, with a topper on the bed of the truck. Bernal
stated that damage to the truck would be to the front driver’s door and fender.

Officer Breneman then spoke with Shame Romero. Romero provided a taped sworn statement. Romero
was another witness to the crash. Romero stated that he was westbound on Colonial Blvd next to a white
pickup truck. The pickup truck swerved into Romero’s lane. Romero then watched the pickup truck change
lanes into lane 1, where the motorcyclist was, and strike the motorcyclist. Romero observed the white
pickup truck continue westbound on Colonial Blvd towards the Midpoint Bridge/McGregor Blvd
intersection. Romero made a U-turn right afier the crash and returned to where King lay at final rest to
provide medical aid. Romero passéd the white pickup truck going in the opposite direction. Romero
believed the pickup truck had a flat front driver’s side tire. Romero advised that damage to the white pickup
truck would be to the driver’s door area. Romero also believed that he observed a topped on the bed of the

pickup truck.

Officer Breneman and Officer Gonealves surveyed the scene of the crash and Jocated a left front tire mud
flap. The part number on the mud flap belonged to a Toyota. Officer Breneman then located a driver’s side
heated outside glass mirror and a black plastic shell of the driver’s side mirror amidst the crash debris. The
part numbers on the glass and the shell of the outside mirror were consistent with a Toyota. Officer
Breneman collected the mud flap and mirror and plastic shell piece as evidence.

Adam King was transferred to the Medical Examiner’s Office. Pam Strassel was the Medical Examiner -
Investigator. '

On June 21, 2016 at 0717 hours, attorney Scott Moorey contacted the Fort Myers Police Department to
advise that he represents Adam Costello, later identified as Adam Murray Costello (11/12/1974). Moorey
further advised that the white pickup truck involved in the fatal car crash on June 19, 2016 is registered to
Adam Costello and Moorey stated that the pickup truck was located at 3912 Arlington St, Fort Myers; FL.
Moorey additionally notified the call taker that Costello has invoked his right to an attorney and advised law
enforcement to not speak to Costello without him present,

2
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EXHIBIT - F-3

Officer David Gaide responded to 3912 Arlington St and observed a white 2015 Toyota Tundra, bearing
Florida tag 006RDK, in the front yard of the residence. The registered owner of the 2015 Toyota Tundra
was Adam Costello. Officer Goncalves responded to Arlington St and observed the Toyota had extensive
driver’s side door and fender damage and was missing the driver’s side outside mirror, consistent with the
outside driver's side mirror parts located at the crash scene. The Toyota also had blue paint transfer on the
driver’s side, consistent with striking King’s motorcycle which is royal blue in color. The Toyota was
backed into the front yard of 3912 Arlington St adjacent to the wooden fence gate. A boat was on the other
. side of the fence in the back yard.

Moorey and Costello met with Officer Goncalves at 3912 Arlington St. Costello signed a Consent to Search
Form for the Toyota Tundra. Moorey signed the consent form as a witness. The consent form granted
Officer Goncalves permission to remove the Toyota from the front yard of the residence and search the
exterior and interior of the Toyota. The house at 3912 Arlington St is owned by Susan Costello, whom
Moorey identified as Costello’s mother. Officer Breneman confirmed via Lee County Property Appraisals
website that the parcel 3912 Arlington St, is in fact owned by Susan Costello. The Toyota was towed to the
Fort Myers Police Impound lot.

The Fort Myers Police Department did not receive any stolen vehicle reports for a white pickup truck from
June 18, 2016-June 21, 2016 and more specifically did not receive a stolen vehicle report from Adam
Costello for his white 2015 Toyota Tundra.

On June 22, 2016, Detective Charles Newell completed a CLEAR report on Adam Costello which identified
Costello’s cellular phone number as 239-218-4928. Additionally, The CLEAR report identified Costello’s
home and business address as 3912 Arlington St.

On June 22, 2016, Officer Bréncman authored and feceived a search warrant from Judge Josephine
Gagliardi for Costello’s Verizon cellular phone data and records (239-218-4928). Officer Breneman
electronically sent the warrant to Verizon Wireless. :

On June 22, 2016, Officer Breneman interviewed Gordon Durant via telephone. Durant advised that he has
known Costello and Daniel Sinclair, aka James Daniel Sinclair, since he was younger and grew up with
them. Durant was raised in the Fort Myers area. Durant advised that on June 19, 2016, Daniel Sinclair
posted on his Facebook page that he was at Twin Peaks, a restaurant and bar in Fort Myers, with Adam
Costello drinking beer. The Facebook post was at 1423 hours on June 19, 2016. Durant saw the Facebook
post himself on his cellular phone. Durant stated that the post was then altered to remove Costello’s name
from the post as Costello had deleted his Facebook page.- Durant further advised that Costello is a heavy
alcohol drinker. He also advised that Costello is always on his cellular phone and has it with him at all
times. Durant works in air conditioning and knows that Costello lives on Arlington St and has for at least
three years. Durant has done work at Costello’s Arlington St house before. Durant is also familiar with
Costello’s white Toyota Tundra which he stated Costello has owned for one and a half to two years. Durant
advised that he has never seen anyone else drive Costello’s vehicles as long as he has known him. Durant
has not spoken with Costello since January 2016. Durant believes that Costello was driving the Toyota the
night of the crash and was likely drinking alcohol and believes that Sinclair will not cooperate with the
police and will cover for Costello. Durant provided Sinclair’s cellular phone number as 239-634-7877.
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Deputy Sommers, with the assistance of Officer Breneman, seized the items relating to the search warrant as
evidence. Deputy Sommers transferred custody of the evidentiary items to Officer Breneman. A copy of
the search warrant and return was left with Sinclair by Deputy Sommers.

On July 18, 2016, Officer Breneman met with Jacquelyn Levine, Levine provided a sworn taped statement.
Levine advised that she spoke with Sinclair via telephone on June 23, 2016 around 1730 hours. The phone
conversation was prompted by Levine asking Sinclair about the news story that Levine had seen with

" Sinclair mentioned. Sinclair then called Levine and told her that he could not tell her who was driving the
vehicle that killed Adam King because “it would be incriminating”. Levine has not spoken to Sinclair since
that date. :

On July 18, 2016, Ofﬁcef Breneman interviewed David Levin again. Levin advised that he spoke with
Sinclair via telephone on July 14, 2016 at approximately 0957 hours. Sinclair called Levin. Sinclair again
told Levin that he gave the “DVR’ for the home surveillance footage to Costello. Sinclair stated “I gave it to
him”. Sinclair also advised Levin that he had already told his attoey about the *‘DVR” and he didn’t do
anything wrong so the ‘DVR’ isn’t worth mentioning. Sinclair also told Levin not to cooperate with the
police; cooperation doesn’t help because it didn't help in Levin’s case. This phone call took place several
hours before the search warrant was served on Sinclair’s house where it was determined that the ‘DVR’ for
his home surveillance system was missing.

On July 21, 2016, Officer Breneman met with Kelly Andriano and Andrew Kempel of the Florida
Department of Law Enforcement, FDLE. Andriano is an analyst who specializes in phone record GPS/RTT
data. Andriano analyzed Costello’s Verizon phone records, 239-218-4928. Andriano observed that Costello
made a phone call at 2253 hours on June 19, 2016 to 239-707-5561 which lasted 482 seconds. Andriano
was able to track the starting cell tower for that call which placed Costello’s phone near Plantation Rd
travelling in a northern direction. The phone call ended on a cell tower placing the phone on the east side of
the tower near Colonial Blvd and Summerlin Rd. The next two cell towers which Costello’s phone ping off
of are consistent with him travelling to Arlington St. The most direct route from Sinclair’s house on Dabney
St to Costello’s house on Arlington St is via Plantation Rd north to Colonial Blvd then west to McGregor
Blvd then north towards Arlington St. The cell phone analysis performed by Andriano is consistent with
Costello’s phone travélling that route. Andriano completed a report on her findings as they pertain to
Costello’s cellular phone.

On July 22, 2016, Officer Breneman met with Joshua Jackson. Jackson is the subscriber of cell phone
number 239-707-5561. Jackson confirmed that he spoke with Costello on June 19, 2016 at 2253 hours.
Jackson had a copy of his phone records. Jacksen could not remember the exact content of the conversation
that he had with Costello at that time but he was certain that he had spoken with Costello at phene number
239-218-4928 at that time which puts Costello in possession of his cell phone on June 19, 2016 from 2253-
2301 Hours. Jackson stated that he has personally never seen anyone but Costello drive Costello’s Toyota
Tundra.

On July 21, 2016, Officer Breneman met with Maria Micheile Newhard, Newhard advised that she had
been casually dating Costello recently. Newhard stated that she spoke with Costello on June 19 and 20,
2016 but the calls were relating to her dying father. Newhard showed Officer Breneman the text messages
on her phone between her and Costello which confirmed that the majority of the conversation was in
reference to Newhard’s father or just casual conversation. Costello did send one message to Newhard on
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Orlando Regional Operations Center Rick Scott, Governor

500 W. Robinson St. Pam Bondi, Attorney General

Orlando, Florida 32801-1771 Jeff Atwater, Chief Financial Officer
1-800-226-8521 Adam Putnam, Commissioner of Agriculture

www fdle state.fl.us

LABORATORY REPORT

June 22, 2017
TO: Chief Derrick Diggs FDLE NUMBER: 20160603581
Fort Myers Police Department SUBMISSION: 1
2210 Widman Way AGENCY NUMBER: 201606161

Fort Myers, FL 33901-3631

SUBPOENAS PERTAINING TO THIS CASE

- ATTN: Breneman, Lesa SHOULD REFER TO THE FDLE NUMBER.

VICTIM(S): Adam King

SUBJECT(S): Adam Costello W\f
James Danie] Sinclair

Laura P. Marano

OFFENSE(S):  Death Investigation Senior Crime Laboratory Analyst
Lee County Trace Evidence Section
6/19/2016

REFERENCE;:

This report references evidence submitted to the Florida Department of Law Enforcement on July 08, 2016 by
Latanya Allen. This report contains conclusions, opinions, and/or interpretations made by the author.

EVIDENCE:

FDLE  Agency
Item# Exhibit#

2 29

3

Wy

RESULTS:

Description
Blue transfer represented as having been collected from the front driver's side of a
2015 Toyota Tundra pickup truck bearing VIN STFRYS5F14FX 180774

Paint standard represented as having been collected from a 2008 Yamaha YZF-R6
motorcycle bearing VIN Y ARJ16EBBA009947

Agency Exhibit 31, the paint standard collected from the motorcycle, consists of two (2) paint scrapings that
have the following layer structure or variations thereof:

1. Clear nonmetallic topcoat
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: | EXHIBIT — G-2
LY

FDLE NUMBER: 20160603581 Submission: 1

2. Clear nonmetallic finishcoat
3. Dark blue finishcoat with decorative flake

These scrapings exhibit characteristics consistent with an automotive paint layer system.

Agency Exhibit 29 consists of white multilayered paint scrapings that, upon examination, have what initially
appeared to be a blue transfer material on their surface. However, further microscopical examinations
revealed that the blue areas on these scrapings are not transferred paint, but rather what appears to be blue
pigment that is embedded inside the clear topcoat layer of the scrapings. Also observed on the clear topcoat

layer of one of these scrapings is smeared grey plastic.” Since no transferred automotive paint was found on
any of the scrapings collected from the Toyota Tundra pickup truck, no comparative examinations were
performed. .

These exhibits are being returned to your agency.

Questions regarding this report should be addressed 10: lauramarano@fdle.state.fl.us.

Page 2 of 2
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EXHIBIT - H-1

STATE OF FLORIDA vs ADAM COSTELLO -
LAURA MARANO on 08/30/2017

IN THE CIRCUIT COURT OF THE
TWENTIETH JUDICIAL CIRCUIT, IN AND
FOR LEE COUNTY, FLORIDA

. CRIMINAL ACTION

CASE NO.: 16-CFP-371

STATE OF FLORIDA,
Plaintiff,
vs.

ADAM COSTELLO,

Defendant.
/

DEPOSITION OF: LAURA MARANO
DATE TAKEN: AUGUST 20 ; 2017
TIME: | 11:30 A.M. - 11:54 A.M.
LOCATION: 121 SOUTH ORANGE AVENUE

SUITE 800

ORLANDO, FLORIDA 32801
REPORTED BY: BEVERLY O. BENNETT, COURT

REPORTER AND NOTARY PUBLIC

First Choice Reporting & Video Services
www.firstchoicereporting.com
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STATE OF FLORIDA vs ADAM COSTELLQ
LAURA MARANO on 08/36/2017 Page 16
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Marta Strawser is at as it relates to those fracture
matches?

A I don't -- I don't know exactly at what stage
of the examination she is. I know she's started the
examination already.

Q Okay. BSo is she also with the trace evidence

sectlon?
A Yes.

0 So, at this time, do you know of any other --
because, again, these last two things I've never heard
of. Do you know of any other trace analysis that are
going on at FDLE in this case?

A I don't think there's anything else, that I'm
aware of, any other examinations being done on this
case.

Q Okay. Thank you.

All right. So I guese the only thing we can
discuss, then, at this point, is what you would have
done with respect to this June 22nd date. I think we
got to the point that you had requested it out of the

vault."

A Right.
Q What happens next?
A I received the items, and in this case it was

sealed manila envelopes. I usually start -- routinely

First Choice Reporting & Video Services
www.firstchoicereporting.com
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LAURA MARANO on 08/30/2017

EXHIBIT — H-3

STATE OF FLORIDA vs ADAM COSTELLO

start with the examination of the question sample. In
this case, that's the sample, the origin of which is
unknown.

So in this situation, the question sample is
scrapings from the Tundra that were collected that had
what was -- what was described as blue transfers on
their surface, so I examined those. and by "examined,"
I opened the container; I retrieved the scrapings. And
scrapings are basically peels that are collected of the
paint from a damaged area.

Paint from automobiles is applied in layers,
so you have a paint-layer system. In this case, for the
Tundra, there's clear coat; base coat, which is white,
because the vehicle is white; and then a primer.

Q And are thege set forth -- are these standard?
Do you go back and look -- you know, what does Tundra
indicate their vehicles -- how are they painted? Or is

that something that you --

A No.
Q -- in each case you evaluate?
A Yeah. I evaluate each sample on its own
and -- again, because not all Tundras are going to have

the same paint-layer system applied to them. There may

be variations in the paint-layer systems for the

vehicles. Refinishes affect that ag well. You know, if

First Choice Reporting & Video Services
www firstchoicereporting.com
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STATE OF FLORIDA vs ADAM COSTELLO
LAURA MARANO on 08/30/2017 _ Page 18
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a vehicle has been refinished, there's going to be paint
applied on top of the paint that was there already.

Q Okay.

A So I examined the scrapings. And they were
described as having blue transfers on their surface.
When I examined them under the microscope, I realized
that -- the term "transfer" usually refers to paint that
is not indigenous to the vehicle that the paint is
collected from. It's paint that has come from somewhere
else. And so "transfer" would be paint that's basically
smeared or fused to the surface.

Q Right.

A And in this situation, when I examined those
scrapings, they weren't actually transfers on the
surface. There was blue pigmentation that was actually
in the clear coat; the origin of which I can't
determine. I can speculate that it might be a defect in
that area of the clear coat, but it certainly was not a
transfér on the surface.

0 And you're certain of that in your training

and experience?

A Yes.
Q And so what happens then?
A So, at that point, I'm documenting --

documenting the fact that these scrapings don't really

First Choice Reporting & Video Services
www.firstchoicereporting.com
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STATE OF FLORIDA vs ADAM COSTELLO
LAURA MARANO on 08/30/2017 Page 19
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have any transfers on their surface. I document it
through notes and photographs. I'm basically -- the
comparative examination is done at that point.

S0 I then opened the paint standard from the
motorcycle, which is a paint-layer system consisting of
clear coats and a blue -- dark blue base coat that had a
lot of decorative flake in it. And I simply opened that
to describe it, to describe it in my notes, document it
through notes and photographs, and then describe it in
the report. And at that point the comparative
examination is over because there is nothing to compare
to the standard from the motorcycle. There's no
transfer there.

Q All right. In many of my cases that I've
dealt with, with submissions to FDLE, law enforcement
will put a notation as to what occurred, or what their
theory is that occurred, for the analyst to review.

Did they give you any sort of description of

what they believed occurred that you were evaluating?

A Let me reference the submission form so I
7 can --

Q Thank vyou.

A Okay. So the note -- the comment on the

submission form says, "Victim was riding motorcycle and

was hit by another vehicle. Viectim was killed. The

First Choice Reporting & Video Services
www . firstchoicereporting.com
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EXHIBIT — H-6

STATE OF FLORIDA vs ADAM COSTELLO
LAURA MARANO on 08/30/2017 . Page 25

CERTIFICATE OF OATH

STATE OF FLORIDA)
COUNTY OF ORANGE)

1, BEVERLY O. BENNETT, Court Reporter and a

- Notary Public for the State of Florida, certify that the

witness, LAURA MARANO, personally appeared before me on

the 30th day of August, 2017, and was duly sworn.
WITNESS my hand and official seal this 13th

day of September, 2017.

Identification: Florida driver's license

‘M% Shosesyx

BEVERLY O. BENNETT
Notary Public - State of Florida
Commission No. GG 123587

My commission expires: 8/4/2021

S BEVERLY O BENNETT
n « Commission# B8 123557
) & Explres August4, 2021

Torn®™  Bondod Thvu Sudget Notwy Sarvices

First Choice Reporting & Video Services
www.firstchoicercporting.com
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OFFICE OF THE DISTRICT MEL

DISTRICT 21, STATE OF FLORIDA
LEE-HENDRY-GLADES COUNTIES

70 SOUTH DANLEY DRIVE
FORT MYERS, FLORIDA 33507-2437
Phone: (239) 277-5020 -
Fax: (239) 277-5017

Rebecca A. Hamilton, M.D,
District Medical Examiner

www.flame21.com
me2 1@leegov.com

NAME KING, ADAM ROGER
CASE NUMBER 00566-2016

COUNTY Lee

AGE 18 year old, White Male

DATE OF DEATH Sunday, June 18, 2016, 11:10 PM

DATE OF EXAMINATION Monday, June 20, 2016, 9:35 AM
PLACE OF EXAMINATION District 21 Medical Examiner's Office
EXAMINER REBECCA A. HAMILTON, M.D.
FUNERAL HOME Fort Myers Memorial Gardens

MANNER OF DEATH: Accident

CAUSE OF DEATH:
2. Multiple blunt trauma
DUE TO (OR AS A CONSEQUENCE OF)

b. Motorcyclist versus, Vehicle
DUE TO (OR AS A CONSEQUENCE OF)

DUE TO (OR AS A CONSEQUENCE OF)
d.

OTHER SIGNIFICANT CONDITIONS:

DATE & TIME OF INJURY: 6/19/2016 11:02:00 PM
INJURY AT WORK?: NO PLACE OF INJURY: Roadway
LOCATION: Colonial Boulevard and Bowling Green Boulevard

HOW INJURY OCCURRED: Struck by unknown vehicle

R BECCAA HAMILTON MD

DISTRICT MEDICAL EXA ),E
Date Signed _?‘J é g
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MR#: 00566-16 KING, ADAM Page: 1
LEE COUNTY

NAME: KING, ADAM

AGE: 18-year-old white man

DATE OF DEATH: Sunday, June 19, 2016; 11:10 PM

DATE OF EXAM: Monday, June 20, 2016; 9:35 AM

_ SCENE INVESTIGATION: Yes

~ SCENE INVESTIGATOR:  Pam Strassel

PLACE OF EXAM: District 21 Medical Examiner's Office
PROSECTOR: Rebecca A. Hamilton, M.D.
PRIMARY ASSISTANT: Brian Lucas

SECONDARY ASSISTANT: Cody Garrow

WITNESS: ' None

YES TOXICOLOGY; NO HISTOLOGY

N00770
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00566-16 KING, ADAM Page: 2

EXTERNAL EXAMINATION:

The body is that of a lean, well-developed, well-kempt, 72-inch, 173-pound, white man whose
appearance is consistent with the recorded age of 18 years. The decedent is clad in the following
items of clothing:

A damaged black helmet

A black “Icon” brand, Stryker protective vest

A pair of black “Icon” gloves

A pair of black athletic anklet socks

A “Swiss Gear” brand brown-black leather belt received in two separate pieces
A pair of “Wrangler” denim jeans, size 34 x 32

A long-sleeved, black “Under Armour” brand shirt.

.

NGO R W~

Retrieved from the right front pocket of the jeans is a “Samsung” cellular telephone with an
overlying “Otter” cover. Retrieved from the right rear pocket of the jeans is a trifold, black
wallet. Identified within the wallet is a Florida driver’s license, class “E”, of Adam Roger King
with a license number of K520-016-97-261-0. Retrieved from the right front pocket of the jeans
is a set of white earbuds and remnants of an electronic cigarette with multiple pieces of broken
glass. Encircling the left wrist is a green rubber bracelet,

Examination of the shirt reveals multiple defects in the material identified on both the left back
side of the shirt as well as the right sleeve of the shirt. Examination of the jeans reveals multiple
tears of the denim material over the right knee area as well as over the left anterolateral thigh
area.

Rigor mortis is present. Lividity is posterior, patchy, pink-purple, non-blanching, and spares
areas exposed to pressure. The scalp is covered with coarse, wavy, light brown to red hair
measuring approximately 1 1/2 inches in length on top. The irides are blue-gray. The
conjunctivae are clear and free of petechiae. The sclerae are not congested or edematous. The
nares are patent, The nose has no palpable fractures. Curly red to light brown hair is present on
the lateral sides of the face, superior to the upper lip, and over the central chin area. The oral
cavity is patent and has upper and lower natural dentition in fair repair. The frenula are grossly
free of injuries. No lingual mucosal Jacerations are identified. The neck is grossly straight.
Identified on the central thorax and abdomen is light brown hair, The pubic hair is light brown.
The penis is circumcised and the testes are descended, bilaterally. The external genitalia is
grossly free of trauma. The back is straight. The left butfock, superior to the inferior gluteal
fold, has two well-healed, vertically oriented linear scars, The lower extremities have no
identifiable scars or tattoos. There is no palpable pretibial edema of either lower extremity.
Examination of the antecubital fossae, bilaterally, reveals no identifiable recreational intravenous
puncture sites or appreciable track marks. The dorsal surface of the right forearm has a
monochromatic, professional tattoo of an eagle. The ventral aspect of the right forearm has a
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00566-16 KING, ADAM . Page; 3

monochromatic, professional tattoo of a rose and an adjacent sword. The fingernails of both
hands are focally unkempt. The lateral aspect of the left hand, adjacent to the 5" digit, has a
discontiguous area of dark black to dark blue discoloration which extends onto the left 5™ digit.
(This coloration may be due to the overlying glove at the time of the injury.) There is no
evidence of acute traumatic penetrating or sharp force injury.

IDENTIFICATION:

The decedent is identified by visual comparison to driver’s license by Investigator Pam Strassel
on scene.

EVIDENCE OF MEDICAL THERAPY:
None.

EVIDENCE OF ACUTE BLUNT TRAUMA;

Identified on the anterolateral aspect of the left side of the head, within the parictal area, is a 3.1-
cm laceration. Multiple small red abrasions are identified on the bridge of the nose. Present on
the nose are multiple small confluent abrasions and lacerations. Reflection of the scalp reveals
focally dense subscalp and subgaleal hemorrhages at the vertex of the head and over the left
temporoparietal areas. Examination of the cranium reveals multiple contiguous, focally
depressed fractures of the left parietal bone with continuation of fractures into the left temporal
bone. Within the cranial cavity, there is an estimated 4 cc of clotted, dark red subdural blood
present at the base of the brain. The brain is extremely edematous with flattening of the gyri and
narrowing of the sulci, Multiple thin subarachnoid hemorrhages are present on the cerebral
convexities, bilaterally. Examination of the base of the skull reveals multiple fractures of the
bilateral anterior cranial fossae, the bilateral middle cranial fossae, and the posterior cranial
fossa.

Externally, the anterior aspect of the neck and undersurface of the chin have multiple small
irregular abrasions.

Externally, the right lateral thorax has a cluster of multiple slightly parallel, linear, horizontally
oriented abrasions which extend from the right axilla to the right upper abdomen. These
abrasions measure up to 15 cm in total dimension. Present over the central anterior abdomen are
multiple irregular small abrasions. Identified on the left anterolateral thorax, inferior to the
axilla, are two irregular abrasions measuring up to 2.1 cm in greatest dimension. Internally,
within the thoracic cavity, the anterior aspect of rib 2 on the right side has a displaced rib
fracture. The lateral aspects of ribs 1 and 5 on the right side and the posterior aspects of ribs 1, 3,
4, and 5-12 on the right side have displaced and nondisplaced rib fractures with focal
surrounding intercostal muscular hemorrhages. Multiple fractured ribs protrude into the right
pleural cavity. The anterior aspects of ribs 2 and 3 on the left side have displaced rib fractures.
The Jateral aspects of 1 and 5-8 on the left side have displaced and nondisplaced rib fractures
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00566-16 KING, ADAM Page: 4

associated with protrusion of rib fragments into the left pleural cavity. The posterior aspects of
tibs 2, 3, 5, and 6-12 have displaced rib fractures associated with surrounding intercostal
muscular hemorrhages. The pericardial sac is lacerated. Identified on the anterior aspect of the
right ventricle is a diagonally oriented 4.2-cm laceration. The right atrium and right atrial
appendage are also lacerated. The thoracic aorta, near the origin, has an irregular linear
laceration. Both lungs have prominent contusions and lacerations. The hilar aspects of both
lungs have prominent confluent, larger lacerations. The right pleural cavity contains a measured
100 cc of clotted and unclotted, dark red blood. The left pleural cavity has an estimated 60 cc of
clotted and unclotted, dark red blood. The thoracic vertebral column has multiple fractures of
the 5®-8" vertebral bodies with traumatic dislocation of the vertebral structures in this area.
Exposed is a lacerated, focally macerated thoracic spinal cord.

Externally, the abdomen has multiple irregular abrasions and small punctate abrasions.
Identified on the anterolateral aspect of the abdomen is a cluster of large coalescing abrasions
which measure up to 16 cm in total dimension. Identified on the central lower back, superior to
the midline of the buttocks, is an irregular 2.2-cm abrasion. Identified within the abdominal
cavity is a lacerated left hemidiaphragm. This defect is associated with a traumatic herniation of
the stomach into the lefi pleural cavity. The right hemidiaphragm has multiple contusions and
lacerations. The spleen has multiple capsular and parenchymal lacerations and is associated with
an estimated 100 cc of clotted, dark red blood around.that organ. The posterior aspect of the
right lobe of the liver has a 7.2-cm laceration adjacent to surrounding hemorrhage of the porta
hepatis. The right adrenal gland is lacerated. The right kidney is completely bi-valved and has a
jagged appearance. The left kidney is pale tan, and the hilar aspects have multiple confluent
lacerations which involve the renal artery and renal vein. Multiple mesenteric hemorrhages are
identified throughout the large and smafl intestines. Examination of the serosal aspect of the
cecum reveals multifocal hemorrhages without underlying defects of the intestine. The psoas
major muscles, bilaterally, are completely avulsed from the normal anatomic location and overlic
displaced bilateral sacroiliac fractures. Multiple fractures of the ilium, ischium, and pubic
symphysis are appreciated. The tissues adjacent to the abdominal aorta are hemorrhagic.

Externally, the anterior aspect of the left thigh has a large, pale blue, subtle ecchymosis
associated with multiple small abrasions and ecchymosis and lacerations. Present over the right
knee is an ovoid, 2.2-cm red-pink laceration without associated underlying palpable skeletal
deformity. Adjacent to this laceration are multiple small dried red-brown abrasions measuring
up to 2.5 cm. Both pretibial regions have irregular pink-purple to purple-brown ecchymoses
measuring up to 3.6 cm in total dimension.

Externally, the dorsal surface of the left forearm has multiple small, dried red-brown abrasions
measuring up to 0.5 cm in greatest dimension. Similar abrasions are identified on the dorsal
surface of the left hand. The dorsal surface of the left 3™ digit has two small irregular
lacerations. The dorsal surface of the right forearm has multiple confluent, linear abrasions
- measuring up to 11.1 c¢m in total dimension.
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EVIDENCE OF RECENT, HEALING BLUNT TRAUMATIC INJURY:

Identified on the anterior aspect of the left thigh, superior to the knee, are two small, circular,
yellow-orange ecchymoses measuring up to 0.7 cm in total dimension. Inferior and medial to the
left knee are two separate, green-yellow, healing ecchymoses measuring up to 2.9 cm. Identified
on the right lower extremity, over the calf and pretibial region, are three healing, green-yellow
ecchymoses measuring up to 3.2 cm in greatest dimension.

INTERNAL EXAMINATION:

The tissues underlying the scalp have the previously described injuries, as does the cranium. The
right temporoparietalis muscles are grossly free of trauma. The right side of the cranium is
grossly free of fractures. Internally, within the cranial cavity, the 1480-gram brain has the
previously described injuries. No epidural blood accumulations are identified. The cerebral
hemispheres are edematous with flattened gyri and narrowed sulci. The cerebellar lobes are
symmetrical and edematous. The vessels at the base of the brain are grossly unremarkable and
have no appreciable aneurysms, atherosclerotic disease, or identifiable injuries. Internal
examination of the brain matter reveals no identifiable infarcts, masses, hemorrhages, or
evidence of diffuse axonal injury. Examination of the basilar skull reveals the previously
described fractures. The pituitary gland is intact and free of trauma.

The tongue has no evidence of hemorrhages. The hyoid bone, thyroid gland, thyroid cartilage,
larynx, and muscles of the anterior neck have no evidence of disease or injury. The laryngeal
cavity is patent and free of foreign matter.

Remnants of the thymus gland are identified and tan-pink,

The serosal cavities have no unusual odors. The clavicles, sternum, cervical and Jumbar
vertebral column have no identifiable fractures. The ribs are not osteoporotic. The exposed
bone marrow is grossly unremarkable.

The pericardial sac and heart have the previously described injuries. The 320-gram heart has a
smooth, glistening epicardial surface in uninjured areas. The heart is associated with a normal
amount of subepicardial fat, The coronary arteries appear to be right-dominant, but the majority
of the right coronary artery is destroyed except for the posterior ventricular branch. The atria
and ventricles are grossly unremarkable except for the previously described traumatic injuries,
No septal defects are identified. The cardiac valves are-grossly free of vegetations,
malformations, or injuries. The myocardium is red-brown throughout. The root of the aorta is
grossly without trauma. The ostia are patent.

The 340-gram right Iung and 310-gram left [ung have the previously described injuries. Both
lungs have a pink-red appearance. No interlobar or parietal pleural adhesions are identified. The
lymph nodes of the hilar areas are not appreciated. Bloody fluid is identified within the airways
of both lungs. The pulmonary vessels are patent and free of atherosclerotic plaques. The lower
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lobes of both lungs have a patchy, hemorrhagic pattern of hemorrhage with a harlequin-type
patlern (consistent with hemoaspiration). There is no gross evidence of antemortem mucous
plugging, tumor, consolidation, or identifiable granulomatous disease.

The abdominal panniculus measures approximately 1/2 inch in thickness. The hemidiaphragms
have the previously described injuries. The 1380-gram liver has a smooth, glistening, intact
capsule in uninjured areas. The gallbladder is present and contains an estimated 7 cc of thin,
orange bile and is free of gallstones. The cut hepatic surfaces are minimally congested, red-
brown, and firm, No intrahepatic masses are identified.

The 170-gram spleen has the previously described injuries. The intact remnants of the capsule
are gray and smooth. The left adrenal gland is grossly unremarkable. The pancreas is lobular
and pink-tan throughout its course and has no gross evidence of antemortem hemorrhage or fat
necrosis.

The 110-gram right kidney and 120-gram left kidney have the previously described injuries. The
left kidney is pale in comparison to the right kidney. The corticomedullary demarcations appear
normal in uninjured areas. The urinary bladder contains an estimated 75 cc of clear, yellow
urine, The urinary bladder is grossly free of trauma. The prostate gland is small and has no
evidence of injury. The testicles and seminal vesicles are grossly free of trauma.

The stomach contains an estimated 200 cc of partially masticated blueberries, intact blueberrics,
and fragments of pink-tan, firm material. No intact pill matter is identified within the gastric
contents. The esophagus is unremarkable. The mucosa of the stomach has normal rugae with a
pink-purple discoloration of the mucosa. No ulcers are identified. The appendix is present. The
large and small intestines have the previously described injuries and are otherw1se unremarkable
along their serosal surfaces. :

The central cardiovascular tree is devoid of blood. The thoracic and lumbar aortae have the
previously described injury.

TOXICOLOGY: See Attached Report

AUTOPSY FINDINGS
1. Blunt impacts to head

Abrasions and lacerations
Subscalp and subgaleal hemorrhages
Fractures of cranium
Focal subdural hemorrhage
Multifocal thin subarachnoid hemorrhages
Cerebral and cerebellar edema

" Multiple basilar fractures of skull

R Ao
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Hemoaspiration into lungs

Blunt impacts to thorax

Abrasions, contusions, and lacerations
Lacerations of pericardial sac

Lacerations of heart

Bilateral hemothoraces .

Bilateral fractures of ribs

Bilateral pulmonary contusions and lacerations

Multiple fractures of thoracic vertebral column associated with transected thoracic
spinal cord

Laceration of thoracic aorta

Blunt impacts to abdomen and pelvis

Contusions and lacerations of right hemidiaphragm

Lacerations of left hemidiaphragm associated with traumatic herniation of
stomach into left pleural cavity

Lacerations of spleen associated with surrounding hemorrhage

Lacerations of liver

Lacerations of right adrenal gland

Bi-valved, lacerated right kidney

Lacerations of hilum of left kidney

Multifocal mesenteric hemorrhages

Hemorrhagic cecal serosa

Bilateral lacerations of psoas major muscles with underlying displaced fractures
of sacroiliac joints

Fractures of ilium, ischium, and pubic symphysis

Blunt impacts to éxtremities

Contusions, abrasions, and lacerations

CAUSE OF DEATH: Multiple blunt trauma

DUE TO:; Motorcyclist versus vehicle

MANNER OF DEATH: Accident

RAH:dl/jem

cC!

Fort Myers Police Department
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Editorial Information: Prior History

Appeal pursuant to Fla. R. App. P. 8.141{b)(2) from
the Circuit Court for Lee County; Margaret O.
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Opinion

Opinion by:  SILBERMAN

Opinion

{330 So. 3d 1053} SILBERMAN, Judge.

Adam Murray Costello appeals the order summarily
denying his motion for postconviction relief filed
pursuant to Florida Rule of Criminal Procedure
3.850. We reverse with instructions for the
postconviction cour to strike the motion with Jeave
for M., Costello to amend.

Mr. Costello was charged with leaving the scene of
a crash resulting in death (count cne), a first-degree
felony punishable by thirty years' imprisonment,
and tampering with physical evidence (count two), a
third-degree felony punishable by five years'
imprisonment. He pleaded nolo contendere pursuant
1o a negotiated plea agreement and was sentenced to
concurrent sentences of ten and a half years'
imprizonment with a four-year minimum mandatory

term on count one and five years' imprisonment on
count two.

Mr. Costello claimed that his trial counsel provided
ineffective assistance by failing to note that victim
injury points had been improperly included in his
Criminal Punishment Code scoresheet and by
affirmatively misadvising him as 1o the lowest
permissible sentence he could receive if found
guilty at trial. He asserted that counsel misadvised
him that the Jowest permissible sentence was 126.3
months' imprisonment when it should have been
36.3 months. He argued that victim injury points are
only proper when the underlying offense caused the
victim injury and that his scoresheet improperly
assessed 120 victim injury points when there was no
evidence that the victim died bzcause he fled the
scene of the accident. He asked the couri to vacate
his sentence.

The postconviction court summarily denied the
claim on the merits, finding that the claim.was
conclusively refuted by the record because victim
injury points were. appropriaté. See Fla. R. Crim. P.
3.704(d)(9) (stating that victim injury points ave
scored when there is "physical injury or death
suffered by a person as a direct result of any offense
pending before the court for senteiiciing"); Siws v
Stare, 998 So. 2d 494, 506-07 (Fla. 2008) (holding
that victim injury points are properly assessed when
the evidence indicates that the victim's death was a
direct result of the underlying offense of fleeing the
scene of a crash resulting in death).

An error in the scoresheet could render a plea
involuntary where the defendant shows that the
sentence pled to was based on the minimum
permissible sentence according to the erroneous
scoresheet calculation and that the defendant would
not have entered into the plea if he or she would
have been aware of the correct sentencing
range.Wright v. State, 174 So. 3d 400, 402 (Fla. 4th
DCA2015) (emphasis added) {citing Towery v.
State, 977 So. 2d 774, 775-76 (Fla. 2d DCA2008)).

Mr. Costello's claim as to the improper inclusion of
victim injury points is not conclusively refuted by
the record or the postconviction court's order. The
court did not include any attachments refuting the
claim, and the record does not include any
information regarding the victim's cause of

death.] See Harrell v. State, 79 So. 3d 23], 232
(Fla. 2d DCA2012).

However, Mr. Costello's claim is facially
insufficient because it does not include a request to
withdraw his plea. See Agent v. Stare, 19 Se. 3d
1114, 1115 (Fla. 2d DCA2009) ("{O]ur review of
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the record also indicates that Agent's rule 3.850
metion {330 So. 3d 1054} was facially insufficient
because it does not include an affirmative request to
withdraw the plea."). Rather, Mr. Costello merely
requested that the postconviction court vacate his
sentence and resentence him using a corrected
scoresheet, That is impermissible. See Johnson v.
State, 60 So. 3d 1045, 1052 (Fla. 2011) ("[A]
defendant who establishes that his plea was entered
involuntarily is entitled to withdraw the plea but not
to unilaterally rewrite the plea agreement to his
advantage.").

Accordingly, we reverse the summary denial of Mr.
Costello's rule 3.850 motion and remand the case to
the postconviction court with instructions to strike
the motion with leave to amend. See Fla. R. Crim.
P. 3.850(f)(2). On remand, if Mr. Costello chooses
to amend his motion and seeks to withdraw his plea,
the postconviction court shall either attach those
portions of the record that conclusively refute Mr.
Costello's claim or conduct an evidentiary hearing.

Reversed and remanded.

SLEET and ROTHSTEIN-YOUAKIM, JJ., Concur.

Footnotes

For this same reason, we are unable to determine
whether assessment of victim injury points would
have been appropriate pursuant to section
521.0021(7)(e), Florida Statutes (2016), which
pemuits victim injury points if “the court finds that
offender caused victim injury."
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CASE SUMMARY

PROCEDURAL POSTURE: The Fifih District
Court of Apneal (Florida) enterer » judgment thal
affirmed the trial court's imposition of victim-injury
points in a case where defendant was convicted of
leaving the scene of an accident resulting in death in
violation of 316.027(1)(b), Fla. Stat. (2001). After
the state supreme court denied defendant's motion
to invoke discretionary review, it granted his motion
for reinstatement to review the appellate court's
decision.Victim-injury points were not properly

. imposed where defendant was convicted of leaving
»scene of an accident resulting in death in violation

of 316. 027[1)(b), Fla. Stat.; under 921.0021(7)(a),
'Fla. Stat., injury had to be "dlrect result” of offense

f for such points to be imposed and victim's death
was not direct result of defendant's offense.

OVERVIEW: Defendant was driving a vehicle that
struck the victim, who wes intoxicated and lying in
the road. Defendant then drove away. He was
charped with violating 316.027(1)(b), Fla. Stat.
{2001), leaving the scene of an accident resulting in
death. A medical examiner testified that the victim's
death was "instantaneous” upon impact. Defendant
was convicted, At sentencing, the State successfully
argued for adding victim-injury points, which
increased his sentence. The appellate court
affinned. Defendant was not informed by his state-
appointed appellate counsel about the appellate
court's decision unti] it was too Jate to file a notice
to invoke jurisdiction under Fla. R. App. 9.120(b).
The state supreme court then granted defendant’s
motion for reinstatement. It found that it could treat
his belated notice as timely filed becaase his
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traffic cases such as with fatalities?

A. Yes.

Q. Now, this particular charge, leaving the scene of a
crash with death, carries its own points and then there can be

injury, victim injury points added?

A. Correct.

Q. Correct?

A. Correct.

Q. Under what circumstances can victim injury points be
added?

A. Well, for a large portion of my life in defense you

couldn't add victim injury points to a leaving the scene with a

death because the way the statute read at the time prior to 2007.
was that it had to be a direct result of the offense for which
the person pled or was found guilty. That changed in 2007. The
statute changed to ?yen indicate that you could get those death
points on a_leaving the scene with a death if the Court makes a
finding that you caused the death or the injury under those
circumstances. So he was arrested in 2016. That had been the
law for approximately nine years subsequent to that -- or prior

to that, I'm sorry.

Q. And you knew that, correct?
A, Correct.
Q. So as part of your discussions with Mr. Costelle did

you talk to him about the potential for victim injury points in
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this case?

A, Absolutely. I mean, that was a very big part of our
case. Ultimately, when the day is done the State actually had
their first score sheet that they submitted was incorrect. They
did not include those death points and when I saw that I'm
thinking, okay, this is -- this is good. Maybe they aren't
going to go with, you know, the approach that Adam didn't cause
the death. That obviously was an error on their part. They
recognized that. I actually had multiple conversations with
others about this issue including one of their family friends
was Joe D'Alessandro who used to be the elected --

MR. COSDEN: Objection, Your Honor. Hearsay.
THE COURT: Sustained.
BY MS. WORCESTER:

Q. But you had conversations with other people in'rega;@s
to the victim injury points?

A, Absolutely.

Q. Okay, and there was some -- were there some that said,
no, they don't go on?

MR. COSDEN: Cbjection, Your Honor, calls for hearsay.
THE COURT: Sustained. |
BY MS. WORCESTER

Q. Was there conflicting testimony among your peers?

MR. COSDEN: Again, Your Honor, objection, calls for

hearsay.
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A, Yes.

Q. Did you, in fact, take depositions of the eyvewitnesses
to see if there was a cause?

A. We did. There was at least two that I recall, a
Mxr. Burnell and Mr. Ramiro. One was a youth at the time of the
accident. The other was an adult. And we -- in the deposition
in the discovery that I determined -- looked at, they were going
to indicate who was at fault.

Mﬁ[ COSDEN: Objectiqn, Your Honor, hearsay.

THE COURT: Overruled. It is not being offered for
the truth but rather what was a factor in the plea. It
seems obvious to me from the record and, therefore, I
overrule the hearsay objection.

BY MS. WORCESTER:

0. So after you took those two people's deposition did
you discuss with the defendant that issue once again?

A. Not specifically afte; I did their deposition. There
were 40 -- I think 48 witnesses in the case. 1 did all of the
depositions in our total evaluation of the case. That was one
of the factors we were considering. Frankly, the eyewitnesses
gave very inconsistent testimony as to the type of vehicle and
such, so that was going to be one of our approaches in trial
that they don't really know who caused wvhat. That would have
been an issue but where it came up in our discussions was if we

go to trial and if we lose the testimony will have been that he
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resulting in death is a determination of when this
particular criminal offense began. Sims was not charged
with vehicular homicide or any 6ther offense in which the
crime actually involved the impact that caused the death.
Instead, Sims was only charged with the offense of leaving
the scene of an accident resulting in death.

Well, exactly the same is true here. There was no
charge involving causation of the death of anybody.
Mr. Costello was charged with leaving the scene of an
accident involving a death. That's what he pled to. Now,
there is before this Court absolutely nothing, no evidence,
no testimony, no nothing upon which this Court may find
that Mr. Costello caused the death of anybody.
Mr. Costello did not ever admit to causing the death of
anybody. Nothing in the charge against Mr. Costello
reguires a finding that he caused the death of anybody. He
is simply charged with leaving the scene of an accident
involving a death. We do not know because there is no
evidence before this Court how the death of the victim in
this case was caused. We simply do not know.

Now, in this case, therefore, in order to add
120 points to the score sheet the State would have to prove
that Mr. Costello caused the death of a victim. And there
is no evidence, no admission, no nothing upon which the

Court -- upon which this Court might now make that finding.%
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testify that they did talk about this extensively. Hé pled
to the information which I will need to hand this to the
clerk and which was testified or was questioned by Ms.
Marzano during his sentencing that he was the driver of a
motor vehicle involved in a crash resulting in death to
Adam Roger King. That was what he -~ that is what he pled
to on that particular day. A crash, a death. The Court --

THE COURT: That charge does not take the next step
which is for the defendant have caused the death, soc that
charge is -- that charge supports leaving the scene of a
crash involving the death but there is two parts to
Subsection E of 921.002(7). If the conviction is for an
offense described in Section 316.027 and the Court finds
that the offender caused victim injury then sentence points
are included.

MS. WORCESTER: And at the time of the defendant's
plea during his-plea colloquy this Court did find that he
caused the death.

MR. COSDEN: Objection, Your Honor, facts not in
evidence.

THE COURT: Show me where I made that finding and how
did I make it? I mean, what evidence would I have had to
make it?

MS. WORCESTER: I found it when I was going through

it.
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judicial notice of the court file, the affidavit which
contained the statements --

MR. COSDEN: Whoa. Wait a minute. Where does the
Court say that?

MS. WORCESTER: All right. Just give me a minute. It
is on page 22 of the one that I handed the Court at the
very bottom of the.page.

" THE COURT: That's a long way from me saying I made
any finding that Mr. Costello caused the death of the
victim.

MS. WORCESTER: Well, Your Honor --

THE COURT: I do find a factual basis and venue based
on the stipulation of the probable cause affidavit in the
court file as well as evidence taken by the Court at
various evidentiary hearings throughout the pendency of
this action. That's where you think I am making a finding
of fact with regard to causation? 1Is that what you are
reciting to me?

M5. WORCESTER: Yes, ma'am. Yes, ma'am.

THE COURT: I don't read it that way.

MS. WORCESTER: I still say that we are here because
he is claiming to be misadvised, not that it wasn't found.
Misadvised about it. Clearly Judge McFee advised him ad
nauseam about the 120 victim injury points. That's what we

are here for, not whether he gets them or not but that he
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o —

was misadvised.

THE COURT: Right. It was a plea and 1'll ask
Mr. Cosden these questions. So, of course, it was a plea.
There was no evidence with regard to the actual accident
itself. The Court was in a position to determine whether
there was a factual basis and venue which I did determine
but the testimony today was that the depositions of
witnesses would have testified at trial that the defendant
caused the death of the victim and let's imagine that we
had a trial instead of a plea and as Mr. -- then Mr. McFee,
now Judge McFee testified, the Judge, whoever was
presiding, based on the evidence found presented at trial
the Judge found that there was a conviction, the jury would
have found that and the Judge found that the defendant, in
this case Mr. Costello, caused victim injury, then sentence
points for victim injury would be properly assessed
pursuant to Section 7-E. Do you agree?

MR. COSDEN: Your Honor, I'm not sure I understand the
question.

THE COURT: Well, what do you think --

MR. COSDEN: Maybe I can respond to that and make
sense of what you are -- what the Court is asking me. Had
the case gone to trial I do not know what the witnesses
would have testified about. Certainly, had the case gone

to trial and had some witness testified --
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STATE OF FLORIDA,
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Vs, , Case No. 16-CF-371
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/

ORDER DEMYING DEFENDANE’S RULE 3.850 AMENMDED M’O’[l_()ﬁ
AFTER XVIDE NTIARY HEARING

THIS CAUSE caine before thic Court fir hearing ve February 14, 2023, on Defendant’s
amended motion fitled “Motion To Withdraw Ples Buased Upon Ineffietive Assistance Of
Conngel,’ varsuant to Fla. B, Crim. P. 3.850, filed by counsel March 3, 2622, MHaving reviewed
ihe tootion, ihe Stae’s response, Defendant’s teply, the case file, the applicable law, and
considered evidence and arguinent presenied af the hearing, the Cowrt makes the following
{indings of fact and reaches the following conclusions of law:

Procedural History

! Defendant was arrested on Sepiember 2, 2016, pursvant to an Ainended Warrant to
Axrest charping him with Lgaving the Scene of a Traffic Crash Involving Death and Tampering
with Bvidence, crimes arising from airailic arash that acowred in Fort Myers, Lee County, Florida,

%

on fune 19, 2016, Sec Arrest Warran: and supporting atfidavit, atiached herele as Court Exhibit
A, Defendat was subsequently formally charged with those ciimes. See 4% Amended
information sitached herete as Court Exhibit B.

2, Delf'endam pled “ne contest” puisuant to a negotjated plea agreement with the State,

which was formally accepited by the Court at 1 bearing on March 12, 2018, The riea agreement

specified that the imuximum sentence for count one was 20 years in prison and for count two was



EXHIBIT - L-2

affidavit in the court file, as well as evidence taken by the Court at various evidentiary hearings
throughout the pendency of the action. Jd, at pp. 22-23.
26.  Defendant testified that if he’d known the lowest permissible guidelines sentence

was less than 10.5 yearshe never would have entered a plea,® 1Jefendant agreed to the deal because

______

Ana!ys\is a_m? Conclusions

27.  Inaddition to arguing that the holding in Sims prectuded assessment of victim injury
points in this case, Defendant’s postconviction enunsel argues that the sentencing scoresl-]eet was
in error because therc was no record evidence to support the inclnsion of those points. Counsel is
correct thal there was no record evidence regarding causation presented at the sentencing hearing
(and, of cowrse, no jury finding based on this evidence). However, the Defendant agreed to

inclusion of the points as part of the plea bargain in this case. As Mr. McFee credibly testified,
the victim injury points were an issue throughout the case and Mr. McFee tried, but failed, 1o
negotiate a sentence based on a scor;,sheet that did not include those points,

28.  Mr. McFee’s unrebutted credible testimony at the February 14, 2023, hearing is
ihat, if the Defendant went to trial and was convicted. the evidence would support a finding that
the Defendant caused injury or death to the victitn. Therefore, Mr. McFee told the Defendant that
the 120 points for ﬁctim injury were properly included on the scoreshee!  The Defendant has not
shown that thJs advice was €ITONEOuS. Accordingly, the Defendant has failed 1o show that his plea’

was based on misadvice of counsel.:

¢ This testimony asswmes that viclim injury poims should not have beeri included on the scoresheet to inctease the
lowest permissible guidelines sentence, as argued by Defendant’s postcopviction cnns-! errencausly believing that
Sims controlled. : .

9
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29.  Defendant has also féﬁ?d to show that he would not have entered into the plea
agreement if he h;d understood that the victim injury points were not required by law to be
included by the judge at sentencing after a conviction ai trial. Mr. McFee thoroughly discussed

the victim injury points with the Defendant. Defendani testified that he agreed to the 10.5 year

. " - .
e, {: LS I I

wr

plea offer because he understood he likely could not do better at sentencing after a
e er—aar

conviction at

TR s et

trial, He has not shown that this was a misunderstanding.

L]

U

Accordingly, it is

ORDERED and ADJUDGED that the Defendant’s amended 3.850 motion filed March 3,
2022, is DENYED. This is a final order. The Defendant has the right 1o appeal within 30 days of ‘
the rendition of this order.

If Defendant remains in the Lee County jail pursu'ant to the order for transport for the
February 14, 2023, heating, he shali be returned to the custody of the Departmerit of Corrections
forthwith,

DONE AND ORDERED in Chambers at Fort Mpyers, Lee County, Florida, this /c?;f/’(,
v n 7 'l / -
dayoi /7 AL , 2023, - g
y PP (L S

Margdret O. Steinbeck
Ci_tcme'i { fudge

W

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the foregoing has been funished by
electronic service to: Office of the State Attorney at ServiceSAOQ-LEE@sao20.01g,
Christopher E. Cosden, Esq. at cosdenlaw@alt.nel, and Court Adm_inistr/ai/inn(arl')rm“\,

StaffAttomey-Lee@CA.CIIS20.0RG: this _/(; day of __ ) Jprely . 2022.

/ . e
7 / /{,)__’_'_ »«-j/
o " __,_.,—""‘—".-—
By A
- ) ,ch:fuly C?}']d@dicfal Assistant

3
T

- -

.

. ../
i 0 ~’__‘-"}/ L



Law Inci.dclit.Print . EXHIBIT — M-1 Page 3 of 5

10-43 TO THE CAPE 23:08:14 SMD
NEXT UNIT GOLONIAL DELEON AND DIVERT TRAFFIC 23:06:34 JHALL
** CORRECTION POSS SIGNAL 7 +* 23:08:46 JHALL
* NO GUN INVOLVED - DISREGARD NOTES * 23:07:13 JHALL
D51 assigned to 2016-0089209 with-a status of Dispatched 23:07:16 JHALL
Last contacted lgcation changed from HENDERSON fo null for D51 - 23:.07:16 JHALL
D51 status changed to En Route 23:07:17 JHALL
D51 timer setto 10.0 minutes 23.07:17 JHALL
D51 PS timer set to Sunday, Jun 18, 2016 23:17 (10 minutes) 23:07:21 JHALL
DGAR viewed Incidént 23:07:24 DGAR
DR22 status changed to On Scena 23:07.25 JHALL.
DR22 timer set to 5.0 minutes 230725 . . JHALL
DR22 AT COLONIAL AND DELEON o 23.07:32 JHALL
LCSC'IS GOING TC BOLO 23:07:34 SNG
CCPD BOLOING 23:07:50 JHALL
EMS ONSCENE 23.07:54 _ JHALL
D12 AT COLONIAL AND DELEON 23:08:18 JHALL
* PER D4 CONTACT THI ’ 23:08:23 JHALL
T1 AWARE 23:09:47 JHALL
D72 status changed to On Scene 23:10:25 JHALL
D72 timer sot to 5.0 minutes 23:10:25 JHALL
* PERP VEH 2014-2015 WHITE DODGE RAM WITH A CAMPER SHELL 23:111:23 JHALL
CCPD-IS AWARE 23:11:27 JHALL
BLOGK THE BIKE ON COLONIAL . 23:11:49 JHALL
D82 assigned to 2016-0060209 with a status of Dispatched 23:12:.01 JHALL
D62 status changed to En Route - 23;12:03 JHALL
D62 timer set to 10.0 minutes : . : 23;12:03 JHALL
D82 status changed to Open Report 23:12:40 JHALL
D62 timer removad . . 22:12:40 JHALL
D1 status changed to On Scene 23:13:06 . JHALL
D1 timer sel to 5.0 minutes 23:13:08 JHALL
D51 slatus changed to On Scene . 23:13:08 JHALL
D51 timer set to 5.0 minutes 23:13.08 JHALL
D12 stalus changed to On Scene . . 23:13:10 . JHALL
D12 timer sat to 5.0 minutes 23:13:10 JHALL
D31 status changed to On Scene . 231131 JHALL
D31 timer setto 5.0 minutes 23:13:11 JHALL
D4 status changed to On Scene 23:13:15 JHALL
D4 timer sel to 5.0 minutes 231218 JHALL
D42 U timer reset to Sunday, Jun 10, 2016 23:18 (5 minutes) 23:13:25 JHALL
Tag number 14BNK, FL added 23,16:36 JHALL
Vehicle 14BNK, FL Description changed to BLU. 23:16:94 JHALL
Vehicle 14ENK, FL Descsiption changed to BLU YAM. 23:18:11 JHALL
VEH HAS A FLAT TIRE - 23:18:22 JHALL
*ONCH3 : 23:18:46 JHALL
Unit DR22 changed to Backup - 23:20:31 JHALL
Unit D12 changed to Primary - 23:20:01 JHALL
DR22 status changed to Avallable 23:20:33 JHALL
D1 U timer reset to Sunday, Jun 19, 2016 23:28 (5 minules} ) 23:21:02 JHALL
D4 U timer reset to Sunday, Jun 1€, 2016 23:26 (5 minutes) 23:21:02 JHALL
D31 U timer reset to Sunday, Jun 19, 2016 23:26 (5 minutes) : . 23:21:03 JHALL
D42 U timer reset to Sunday, Jun 19, 2016 23:26 (§ minutes) 23:21:03 JHALL
D51 U timer reset to Sunday, Jun 19, 2018 23:26 (5 minutes) 23:21:.03 JHALL
D72 U Uimer resset to Sunday, Jun 18, 2018 23:26 (5 minutes) 23:21:04 JHALL
D62 status changed to Availeble 23:22:58 JHALL
WITNESS-TIM BERNAL-W/M-12-15-78 1440 SE 19TH LN CAFPE CORAL FL 33930 23:28:57 MPERO1
1410 SE 19TH LN CAPE CORAL FL 33880 “WITNESSED ENTIRE INCIDENT 23:28:57 MPERO1
WITNESS:JOSHUA SWARTWOUT-W/M-04-14-87 1625 NEWPORT CT FORT 23:30:34 MPERO1
MYERS-FL-33007 : . 23:30:34 MPERDO1
VEH POSS HEADED SB ON MCGREGOR 23:32:46 SNG -
T4 assigned lo 2016-0089200 with a status of On SGene 23:33:21 SNG
T1 PS timer set o Sunday, Jun 18, 2016 23:38 (S minutes) 23:33:20 SNG
TS assigned to 2016-0080208 with a status of On Scene : 23:34:09 SNG
T5 PS8 timer set to Sunday, Jun 18, 2016 23:30 (§ minutes) 23:34:13 SNG
PERP VEH POSS MISSING DRIVER SIDE MIRROR AND MUD FLAP - ITEMS 23:36.03 . JHALL
LEFT ONSCENE 23;35:03 JHALL
D1 ADV LOCATED POSS PERP VEH PARKED IN THE WALGREENS PK LOT 23:36:43 SNG
DRIVER SIDE WINDOW BROKEN AND ON A JEEP 23:37:01 . SNG
GRAND CHERQKEE 23:37:15 SNG
Tag number L24QV, FLadded - 233721 SNG
Vehlcle L24QV, FL Descripticn changed to JEEP GRAND CHEROKEE. 23:37.30 SNG
THAT VEH HAS SEVERAL QVER DAMAGES 23:36:26 SNG
T1 U timer reset to Monday, Jun 20, 2016 00:46 (65 minutes) 23:41:54 JHALL
TS U timer resel to Monday, Jun 20, 2016 00:46 (65 minutes) 23:41:54 JHALL
D1 U timer reset to Monday, Jun 20, 2016 00:17 (35 minutes) 23:42:41 JHALL
D4 U timer raset to Mdnday, Jun 20, 2016 00:17 (35 minutes) 23:42:42 JHALL
D12 U timer.reset to Monday, Jun 20, 2016 00:17 (35 minutes) 23:42:43 JHALL
D31 U timer reaet {o Monday, Jun 20, 2016 00:17 (35 minutes) : 23:42:44 JHALL
D42 U timer reset to Monday, Jun 20, 2016 00:17 (35 minutes) 23:42:44 JHALL
D51 U timer reset to Monday, Jun 20, 2016 00:17 (35 minutes) . 23:42:46 JHALL
D72 U timer reset to Monday, Jun 20, 2018 00:17 (35 minutes) 23:42:48 JHALL
D12 U timer reset to Menday, Jun 20, 2018 00:28 {456 minutes) 23:43:00 SNG
D1 U timer reset to Monday, Jun 20, 2016 00:28 (45 minutes) 23:43:01 SNG
D4 U timer resel to Monday, Jun 20, 2016 00:28 (45 minutes) 23:43:02 SNG
D51 U timer reset to Monday, Jun 20, 2016 00:28 (45 minutes) . 23:42:03 SNG
D72 U timer reset to Monday, Jun 20, 2016 00:28 {45 minutes) 23:43.04 SNG

NNNNKQ e



W [t s

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

EXHIBIT — N-1

IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT
IN AND FOR LEE COUNTY, FLORIDA
CRIMINAL DIVISION

STATE OF FLORIDA,
Plaintiff,
V. CASE NO,: 16-CF-371

ADAM MURRAY COSTELLO,
Defendant.

TRANSCRIPT OF DEPOSITICN

WITNESS: Michael Perry
DATE TAKEN:  February 28, 2017
TIME: 3:16 p.m. through 3:39 p.m.

PLACE TAKEN: Martina Reporting Services, Inc.
Suntrust Building, B8th Floor
2000 Main Street
Fort Myers, Florida 33501

REPORTER: Karen Landis, Reporter and
Notary Public, State of
Florida at Large

MARTINA REPORTING SERVICES, INC.
Courtney Building, Suite 201
2069 First Street
Fort Myers, Florida 33901
(239)334-4572

COPRY

Deposition 000681
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J EXHIBIT — N-2

10
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given by —

Al

beginning. I can tell you right now. Going to this
call, it was told there it was a white pickup truck. But
they did have in the note they said the vehicle was a

white Dodge Ram 1500.

0.
you?
A.

Q.

pickup truck?

A.

a white pickup truck and he couldn't tell me exactly what

brand it was. I know that for a fact.

Q.
fact?

A.

what kind of vehicle. They said it was a white pickup

truck.

They're dispatch. This is the actual call.
Did you find anything?

Yeah. I'm pulling it up.

All right.

There's a lot of notes in this.

I would just be looking for the nctes you were

Right. That's why I'm just going to the

That 's what would have been communicated to

.Yeah. She read the notes, but yeah.

But you recall it just was saying a white

Yeah. I asked them. We got in our notes it's

Ckay. Say that again. What do you know for a

I know when I got there 1 asked the witnesses

That's all they knew.

Deposition 000690
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EXHIBIT — N-3

19

CERTIFICATE OF REPORTER
STATE OF FLCRIDA

COUNTY OF LEE

I, Xaren Landis, Shorthand Reporter and Notary
Public, State of Florida, CERTIFY that I was authorized
to and did stenographically report the deposition of
MICHAEL PERRY; that a ;eview of the transcript was
requested; and the foregoing transcript, Page 1 through
Page 21, is a true and accurate record of my stenographic’
notes.

I FURTHER CERTIFY that I am not a relative,
employee, attorney, or counsel of any of the parties,
nor am I a relative or employee of any of the parties'
attorney or counsel connected with the action, nor am I
financially interested in the action.

Dated this 17th day of March, 2017.

s e

Karen lLandis, Court Reporter

Deposition 000699
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!
IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT
IN AND FOR LEE COUNTY, FLORIDA CRIMINAL ACTION
STATE OF FLORIDA
vs, CASE NO. 16CF371

ADAM MURRAY COSTELLO,

Defendant.

DEPOSITION OF SHANE ROMERO

DATE TAKEN: March 1, 2017.
TIME: 3:45 p.m. to 4:20 p.m.

PLACE TAKEN: Lee County Justice Center Annex,
Fort Myexrs, Florida

BEHALF OF: The Defendant.
\
. :
REPORTER: John F. Martina, RPR
Notary Public,
State of Florida at Large.

MARTINA REPORTING SERVICES
2069 First Street, Suite 201
Fort Myers, Florida, 33901
(239) 334-6545

FAX (239) 332-2913
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EXHIBIT — O-2

A. Alex.
| Q. King?
A. Yes.
Q. Did Alex King reach out to you and request

the friend, the friend request on Facebook or did you
reach out to him?

I believe I reached out to him.

A.

Q. Why?

A. I just felt T needed to talk to them.

Q. Did they -- have they advised you ox talked

to6 you about the case at alle

A, No. The only one I did talk to was Alex.
Q. About the case?
A. Not even about the case, just like what I

seen and everything.

Q. If you talked to him about what you Ssaw,
that's about the case, right?

A. 1 guess so.

Q. So you have talked to the family member
since this incident about the case?

A. Yes.

Q. And he talked back to you and told you what
he knew about the case?

A. Not that I remember.

Q. When did you speak to him?

-

Tarm~asad-a~~» NANANOQERQ
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A. About a week after.

Q. You spoke in person or just through
Facebook?

A. In person.

Q. Dpid you set up a meeting to meet with him?

A. Yes.

Q. Where did you meet?

A, At a Starbucks.

Q. Ccan you tell me what the discussion was? 1

mean, it is a little unusual to hear that a key
witness is meeting with a family member. So what was

the particular discussions? HOW did it start, did you

call him?
A. No.
Q. He called you?
A. We never like spoke on the phone. We just

messaged once or twice and then he wanted to meet up
and T was like, okay, well, I feel like I kind of need
to go talk to him, tell him what happéned so he
actually seen someone from there, the accident,
knowing what happened. He gaid that if I evexr needed
anything to let him know because, obviously, I was by
myself through this whole thing.

Q. When you say you were by yourself, you had

your family and stuff, right?

Denonsition 000860

EXHIBIT - 0-3 i,
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EXHIBIT - O-4 |

26

A. But they kind of don't understand what is
going on.

Q. Have you sSeen a counselor or anything about
it?

| A. No.

Q.  Other than Alex King and that meeting that
you had at Starbucks and you said that was about a
week after the incident?

A. Uh-huh.

Q. I'm sorry, yes?

A, Yes.

Q. And you haa messaged him a couple of times
on Facebook?

A. Yes.

Q: pid ﬁe invite you to join the Justice for
Adam XKing Facebook page?

A. I don't believe so.

0. Did you sign up for that, did you join that
group?

A. Not that I recall.

Q. How about any other Eacebook pages relating
to this accident or this crash?

a. I don't know.

Q. You don't know?

A. T don't remember. The only really group I'm

Narn~AasT1 =1~ NNANQAT
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36

CERTIFICATE OF OATH

STATE OF FLORIDA )

COUNTY OF LEE )

I, John F. Martina, Jr., Contract Reporter,

20th Judicial Circuit of Florida certify that Shane

Romero appeared before me and was duly sworn.

WITNESS my hand and official seal this 14th

day of March, 2017.

A7

John ¥.SMartina, Jr.

i, JOHNFRANGS MARTINA
““ Notary Publlc ~ State of Flosida
m@; I GO
o0 Comm ExplesMar3, 20 P
*““ﬂf Bonded Brough Neforaletwrydsen, 3

Y
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EXHIBIT - P-1 -

IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT
IN AND FOR LEE COUNTY, FLORIDA CRIMINAL ACTION

STATE OF FLORIDA
vs. CASE NG. 16CF371
ADAM MURRAY COSTELLO,

Defendant.

DEPOSITION OF TIMOTHY BERNAL

DATE TAKEN: March 1, 2017

TIME: Starting at 10:10 a.m.

PLACE TAKEN: Lee County Justice Center Annex
2000 South Main Street
Fort Myers, Florida

PURSUANT TO: Notice by the Defense

REPORTER: Tammy S. Hoffmann, RMR FPR
Notary Public,
State of Florida at Large

MARTINA REPORTING SERVICES
2069 First Street, Suite 201

Fort Myers, Florida, 33901
(239) 334-6545

FAX (239) 332-2913

Nannasitrimm NONT7R2
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EXHIBIT - P-2

My question is, did you see his right
hand on the throttle at the time of the impact?

A Tt had to be, yes. Yes.

0 Not it had to be, yes. Did &ou see it?

A I'11 say yes.

Q So you were close enough that you could see a
man's arm on the thiottle on the motorcycie at the time
of the impact?

A He was riding his motorecycle, that's all I

could tell you.

Q Sir.
A Yes.
Q Okay. Thank you. Once you saw impact, what

happened at that point?

A once I saw the impact I saw, Yyou know, parts
flying everywhere. 1 saw the motorcycle go up in the
air, and then I pulled off to the side of the road. I
stopped.

0 Were you at this point focused on the
motorcycle or on the truck?

A I was more on the motorcyclist, okay because

he had departed his motorcycle.

Q vou saw him fly off the motorcycle?
A T saw him fly off, yeah. The motorcycle was
down the road and he 'was here. So I did see —— when I

Nanmnai+-i~am NNNT7Q7
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EXHIBIT — P-3

o) What lane of travel did this vehicle stop in?
A He was right in the middle of the road.

] So the center lane ——

A Yeah.

Q (Continuing) —— is where he stopped?

A He had to —- yeah. Yes.

Q. Okay. And you saw the vehicle. Did it have
all four tires?

A The way the vehicle was positioned he was at
an angle in the center of the road, I did not see the
damaged side of the vehicle.

6] Wwhen the motorcycle you said went up in the
air and Mr. King came off the motorecycle, was the road
1it up in such a way that you could see the motorcycle
from the roadway in advance of it? In other words,
where did the motorcycle land?

A The motorcycle landed on the other side of the
median. Yeah, the motorcycle 1anded on the other side
of the median in I believe it's a turn lane like to get
into the cemetery.

0 Are there any trees orT anything?

A There were trees, there was a road sign.

Q Would that have blocked --

A The road sign was éompletely ~- 1 don't mean

to interrupt. The road sign was completely torn out of

Narnmai+rian NNNT70R
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EXHIBIT - P4 | 35

the ground that he had hit.

Q Would that have blocked the view of an
individual to see where that motorcycle went, OI where
Mr. King went based on, you know, the nature of the
accident?

A Well, I would say -~ I would have to say Yyes.
Only because when I got out of the vehicle, I vaguely
remember going up and there were a couple of kids
standing near Mr. King, or in the road there. I asked
them where is the métorcycle? And they pointéd to it,
and I looked at the motorcycle. Then I said where is
he? BAnd they pointed to him, and he was just feet away
from them. That's when I was like enough with the
motorcycle, let's take care of him.

So we went over and that's —- and that
was around the same time that I made the call to 911,
and I mean everything was just moving so fast.

6] So you didn't see any damage to the vehicle

that had stopped up ahead?

A No.

0 You called 911, corxect?

a I did.

0 And you gave 911 your version of what you saw,
coxrect?

A Yes.

Nanncia +F1amn NNANT7QA
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EXHIBIT — P-5

sitting in the Walgreen's parking lot with a flat front
left tire and damage to that side of tﬁe vehicle, and
they thought well maybe, maybe that was it. But with
everything as fast as it happened, you know, we were
talking about how I —— I don't know. She pulled up and
she 'was assessing that vehicle, and then she asked me
all my questions. She took my statement then.

Q Did you in particular see és the accident
occurred —- as the crash occurred, did you in particular
see any particular parts of the other vehicle, the non
motorcycle? Did you see any particular parts coming off
of that vehicle?

A 1 saw parts, I didn't see —— I couldn't have
told you as everything was flying around what were car
parts and what were motorcycle parts, I'll be completely
honest with you. All I seen were parts. There were
shoes flying, there were parts flying everywhere, 50...

o Okay. But you saw —— in a general location of
where the vehicle had stopped, you saw a white vehicle
Jeep Cherokee, correct with front end damage?

A No. I didn't see that vehicle until one -of
the officers put me in the back of his car and took me
down to that vehicle.

Q But I'm saying you saw the white vehicle stop

in the roadway before leaving?

| 39
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CERTIFICATE OF OATH

STATE OF FLORIDA )

COUNTY OF LEE )

‘I, Tammy S.'Hoffmann, Registered Merit Reporter and Notary
Public, State of Florida, certify that Timothy Bernal personaliy
appeared before me on Maxrch 1, 2017, and was duly sworn.

WITNESS my hand and official seal, this 13th day of March,

2017.

\

Tammy S. Hoffmann

Notary Public, State of Florida
My Commission #FF243112
Expires: August 2, 2019

TAarmama =d 0~ ANNQONA




